Template letter for use by staff who have worked with confirmed or suspected COVID-19 patients, have contracted Covid-19 and whose employer refuses to accept that their disease was acquired through their work and have not made the statutory report required by the RIDDOR Regulations
___________________________________________________________________________________________________________________________________________________________________________________________________

Key:
 Text in 
black = you will probably want to include most of this in your letter with little need to edit.
   Text  in  red  = you will need to edit or delete according to your own particular circumstances.
 (As is conventional, items separated by “ / ” signify “delete as appropriate”).

    Note # = See associated guidance notes. Some brief notes are embedded in the text below in italics.
Once complete, remove all the comments and convert all text to black (except blue underlined hyperlinks)

_________________________________________________________________________________________________________________________________________________________

Your Address

Name and address of 
your Chief Executive, Director or other Manager

cc Name of your most senior Health and Safety Manager/Advisor  #1
cc Any Occupational Health doctor / GP who may have been involved with your case.
cc Any Trade Union representative that you wish to involve  
#2
Date……

Dear….. 

Occupational exposure to pathogenic biological agents (SARS-COV-2 virus)
Legal requirement to report cases to Health and Safety Executive
I contracted COVID-19 whilst working at hospital / ward / care home / other facility / for the ambulance service and was diagnosed with the disease by virtue of a positive PCR/Lateral Flow Test#3 on dd mmm yyyy or by Dr. ………….., who diagnosed that my illness met the criteria for an acute COVID-19 infection. 
During the two weeks prior to that diagnosis / that test / becoming symptomatic I had cared for / worked in the close vicinity of patients / residents / service-users who had COVID-19 or who were not known to have the disease at the time, but were confirmed to have it shortly afterwards.  
Provide further details of your work #4
Mention the PPE you were given to wear at that time  #5
Mention, if appropriate, any conditions which rendered you more vulnerable to COVID-19 #6
Give details of any subsequent recurrences of the disease #7
Mention, if appropriate, any Long-Covid complications that ensued #8
It is a legal requirement for employers to report certain cases of COVID‑19 to the Health and Safety Executive (HSE). The legislation is known as RIDDOR (the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 2013). Such a report must be made by the employer if it is ‘more likely than not’ that the disease was acquired as a result of the employee’s work. This is known as ‘occupational exposure’.
As I shall explain in this letter, I consider that it is more likely than not that I acquired the disease whilst performing my duties as your employee and it therefore constitutes ‘occupational exposure’. This view is shared by XXX #9 . I believe that any independent  and reasonable person would share my opinion once they have read the facts set out in this letter.
If your employer refuses to report under RIDDOR on the grounds that you didn’t have a positive test result for COVID-19 then include the text between the red lines. Similarly, if you had been diagnosed as having COVID-19 through symptoms alone, but had then received a negative PCR test, then still include the section below (see the comment about false negatives). You may wish to include the following text anyway, if only to pre-empt your employer’s reply.
_ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

I have been told / I understand that you will not report my case of disease under RIDDOR because I did not have a positive test result. Whilst I appreciate that was the guidance issued by the organisation ‘NHS Employers’ (as seen in this letter to them), their guidance was wrong and is not in accordance with the RIDDOR Regulations. 
All that is needed to trigger a RIDDOR report is a Registered Medical Practitioner’s diagnosis given to the employer in writing. RIDDOR defines a “diagnosis” as being “the identification of new symptoms or symptoms which have significantly worsened”. In other words the diagnosis can be on symptoms alone and no requirement for a test result is needed for a disease to be reportable. 
It did, however, work the other way round. During the exceptional circumstances of the pandemic, the HSE relaxed the rule requiring a doctor’s certificate and allowed for test results to be considered as a “diagnosis” in their own right, without any reference to a doctor.

If a PCR test returned a negative result, but other symptoms indicated COVID-19 via a “diagnosis” (as defined above), then the disease should still be reported, given the test cannot be relied upon, The research shows a ‘false-negative’ rate of almost 1 in 10 samples submitted for PCR analysis.

 _ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

If you, yourself were a ‘registered medical practitioner’ at the time of your infection then include the section below, between the blue lines  #10.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

The employer’s duty to report cases of disease starts upon receipt of a diagnosis from a registered medical practitioner. I, myself, am a registered medical practitioner. On dd/mm/yyyy I made a diagnosis based on sound, recognised clinical criteria { you may wish to list symptoms vs criteria here… You could also add if a confirmatory test was subsequently done. }, whereupon I communicated this to you  { state how you reported this, to whom and on what date – ideally attach a copy of any email or written note. }. I then self‑isolated in compliance with Trust policy and Government guidance. It was not appropriate or necessary for me to seek the intervention of, or further diagnosis from, another medical practitioner #10a. Two questions arise as to the acceptability of this diagnosis:

1) Is self-diagnosis acceptable in law? There is absolutely nothing whatsoever within the RIDDOR Regulations Regulation 2(1) which precludes this. There is nothing which says who the registered medical practitioner must or must not be. If self-diagnosis is not to be considered acceptable, then the law would need to be changed by Parliament. Not even the HSE as the regulatory body has the authority to exempt duty-holders from a strict and correct application of law. My own diagnosis is therefore legally acceptable.
2) Does XXX { Name of Trust’s ‘Responsible Person’ (H&S Mgr) } believe and accept my own diagnosis or not? I should be grateful for your confirmation one way or the other with a simple Yes/No answer? A negative answer would seriously impugn my good character in terms of honesty, ethical conduct and my reputation. 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
There are two main reasons why Trusts refuse to accept ‘occupational exposure (1) it cannot be proven that you caught your disease through your work; and (2) they followed National (IPC) guidance and issued PPE recommended by that guidance. So we’ll defeat those arguments one at a time… 

If your employer has refused to RIDDOR-report your case because it cannot be proven that you caught it through your work, then include the section below, between the green lines  #11. You may wish to include it anyway, if only to pre-empt your employer’s reply.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
I have been told / I understand that my case cannot be accepted as ‘occupational exposure’ because it cannot be proven that I acquired the disease at work as opposed to catching it in the community. 

I would point out that, from a strictly legal point of view, it is not my responsibility to prove that I acquired the disease at work as opposed to the community. No one, short of those few staff who were involved in the Whole Genome Sequencing studies that were carried out in some Trusts, could possibly prove where the actual virus which triggered their disease entered their body or from who it was transmitted. Any expectation that I could do that is wholly unreasonable and the law (RIDDOR) does not expect an employee to do that. The decision rests with you, the Health Trust / Health Board / my employer. I respectfully submit that your decision not to report is wrong. I shall now explain why you are wrong, should revise your decision and make the RIDDOR report. I would emphasize that all the following points are based on a correct and accurate interpretation of the legislation, together with official guidance on RIDDOR that has been published by the HSE:

1) HSE guidance on RIDDOR reporting during the pandemic

HSE guidance may be found at https://www.hse.gov.uk/riddor/coronavirus/disease-due-to-exposure-to-biological-agent.htm. Given that HSE have periodically revised this guidance, I should add that the references to it in this letter are based on the information displayed via their website on 10th April 2023. You will note that it clearly states “Incidental exposure can occur when working in environments where people are known to have COVID-19, for example patients in a health or social care setting. This includes caring for the infected person and supporting activities such as cleaning.”  #12
Since the term “incidental exposure” is not defined in the HSE guidance we need to refer to a dictionary for a definition/explanation i.e. “whereas ‘accidental’ and ‘incidental’ can both mean ‘something happening by chance’, the usage suggests that ‘accidental’ also implies an element of carelessness or inattention, while ‘incidental’ implies that the occurrence would have happened with or without attention or care”. Under the circumstances of my infection(s) there was no question of ‘lack of attention’ or ‘carelessness’ on my part and therefore “incidental exposure” applies to my case. I was simply doing my job, caring for patients / service-users with confirmed or suspected COVID-19.

When HSE published their first COVID-19-related guidance relating to RIDDOR on 4th April 2020 they stated that “an example of work-related exposure to coronavirus would be a health care professional who is diagnosed with COVID-19 after treating patients with COVID-19”. They cited this as being “reasonable evidence that someone diagnosed with COVID-19 was likely exposed because of their work and must be reported as an “exposure to a biological agent”. It is important to note that this edition of the guidance remained in place virtually until the end of the ‘first wave’, even when community transmission was high #12a. 

There is no doubt about it. Given the circumstances of my work during the period immediately prior to me contracting COVID-19, it is undeniable that I was subject to “occupational exposure”. 

2) Interpretation of the term ‘more likely than not’
In all editions of HSE’s RIDDOR guidance they clearly state that:

“For an occupational exposure to be judged as the likely cause of the disease it should be more likely than not that the person's work activity was the source of exposure to coronavirus.”
It is important that the expression “more likely than not” is properly understood. It represents an important principle in HSE’s guidance to the persons who are responsible for making the RIDDOR reports whether they should report cases of COVID‑19 or not. Another way of expressing this term is ‘on the balance of probabilities’ i.e. the ‘burden of proof’ that is used in civil litigation. 
A good explanation as to how this term applies in the context of reporting cases like mine can be found in a letter to the Health and Safety Executive. I refer you to sections 5.1 to 5.3. Any suggestion that it has to be “proved” that I caught COVID-19 whilst at work as opposed to ‘in the community’ is entirely fanciful.
3) Most likely source of infection with COVID (Workplace or Community)

As previously mentioned, the test to be applied is whether it is more ‘likely than not’ that my disease was acquired at work (occupational exposure) as opposed to community acquired infection. Typical factors which should be taken into account are as follows: #13
· In any given week, has the employee spent more time (a) in the hospital / care home / other premises / ambulances / patients’ homes at which they work, compared with (b) time spent ‘out and about’ (i.e. neither in their place of work nor in their home)? In my case, during the period preceding my disease(s), it was (a). #14 
· In any given week, how many different people did the employee interact with (a) at work, compared with (b) when not at work? In my case it was most definitely (a).
· Were the people with whom the employee did interact more likely to be infectious with COVID-19 (a) within their working environment, or (b) outside their working environment? In my case I believe that it is (a), because…#15 
… patients with the disease were ‘cohorted together’ in line with national policy and I worked in/regularly visited the places in which they were clustered.
… people seriously afflicted with the disease were being taken to hospital. At that time, most people who were symptomatic or who had tested positive would have been self-isolating, thereby reducing the number of people likely to be encountered in public. 

… as a paramedic I visited the homes of suspected/confirmed patients, provided immediate care for them in their homes, cared for them in the ambulance whilst transporting them to hospital and often had to continue caring for them on arrival at hospital for considerable lengths of time until they could be taken over by hospital staff.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
If you worked in a healthcare establishment (or drove ambulances with colleagues sitting in the cab) but did not, yourself, provide close-quarter care of patients, then include the section between the red lines below:

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Even though my work did not involve direct, close-quarter care of infectious patients / service users I was nevertheless exposed to a high risk of catching the disease due to the very nature of my workplace. 
Whilst at my place of work (…….) #16 I was in an environment which inherently presented a greater risk of COVID-19 to employees compared with other types of workplace. This was due to the nature of the healthcare services provided (i.e. treating/caring for infectious persons).#17  
I note that HSE guidance excludes cases of employee‑to‑employee transmission in the workplace from RIDDOR reporting. This is quite understandable for most general workplaces. However, in respect of healthcare workplaces HSE’s guidance on this issue is discordant with the views of the Secretary of State for Health and Social Care (a far higher authority than HSE). 
I refer to the criteria set out in the NHS Business Service Authority (NHSBSA) “COVID-19 Death in Service” scheme, where the Secretary of State’s criteria are set out. As can be seen, the definition of an “individual being exposed to a high risk of contracting coronavirus that they could not reasonably avoid” was where they were involved in “any type of service that is provided directly within the environment or the facilities where diagnosis or care [of persons with coronavirus] is occurring”. I worked in such facilities and was therefore at “high risk”. The fact that I was considered to be at “high risk” and consequently contracted COVID-19 adds weight to the fact that my case is attributable to occupational exposure and therefore reportable.
The fact that ‘universal masking’, social distancing and other precautions were being implemented in line with public health guidance is irrelevant – as evidenced (a) by the fact that the Secretary of State still regarded these workplaces as “high risk” despite the precautions that he knew were in place, and (b) the massive rates of nosocomial / Healthcare Associated Infections of patients prove conclusively that these precautions were insufficient to reduce risks in these environments. The facts speak for themselves. 

Further information supporting my view may be found in this letter to the Health and Safety Executive. I refer you to section 6.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

If your employer claims that your infection wasn’t reportable because they were “following Government guidance” and providing “the recommended PPE” then include the section between the green lines below. Even if they are not arguing this, you might wish to include it anyway as a way of pre-empting their reply, since it is one of their favourite excuses for not reporting.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

I understand that there is a widespread view in the NHS that COVID-19 infections of healthcare workers are not reportable if the Trust was following Public Health Guidance (particularly ‘IPC guidance’), including the requirements set out in that guidance for PPE. 

As will be immediately apparent from a careful examination of the RIDDOR statutory instrument, there is not one single mention of any exemption from reporting which takes account of whether the employer was following any guidance (official or otherwise). Neither is any exemption allowed because the employer believed they had provided all the necessary risk control measures (including PPE). Any attempt to excuse yourselves from reporting on these grounds is ill-founded.
If HSE (or any of its officials) have given guidance that RIDDOR reports need not be made if official guidance was being followed or certain PPE was being used, then they are wrong. Even the Regulatory Body does not have the legal authority to interfere with, misinterpret or obstruct the due process of law. Health and Safety legislation has been put in place, by the will of the people’s elected representatives in Parliament for the benefit of workers, not for the benefit of the Government, its Departments or its Agencies to implement or disregard as they please. 
For further information I would direct your attention to section 5.3 of a letter to the Health and Safety Executive. This explains how the Regulations are applied in all other industry sectors. There is no reason why the health and social care sector should be any different.
For the avoidance of doubt:
· Even when employers are rigidly following official guidance for any work-activity which involves exposure to hazards, RIDDOR still requires deaths, injuries, diseases and dangerous occurrences associated with their work to be reported (whether that guidance is published by HSE, PHE/UK-HSA, NHS or anyone else); and
· Even when employers believe that they have diligently provided all the necessary PPE and other risk control measures, RIDDOR still requires deaths, injuries and diseases associated with their work to be reported if there has been “occupational exposure”.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

If, at any time during the two weeks prior to your infection you were working in close proximity to suspected or confirmed infectious patients and did not have any mask at all, or were equipped with a surgical mask for ‘protection’ against the disease, then you may wish to include some or all of the section between the blue lines below.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
Even though cases of occupational exposure are reportable regardless of the PPE being worn, I would like to put on record that there were times when I was not provided with the respiratory protective equipment (RPE) necessary to protect me from contracting the disease via the inhalation route. 
Not only does this represent an offence under criminal law, namely the Control of Substances Hazardous to Health Regulations (CoSHH), Regulation 7(9), but it also represents a failure in your common law duty of care towards me. 

Regulation 4(1) of the Personal Protective Equipment at Work Regulations 1992 imposes an absolute
 duty upon employers to provide PPE that is suitable for the risks to which employees are exposed at work. Surgical masks are not suitable for the risk of inhaling airborne pathogens. Neither are they “PPE”.
The relevant standard for surgical masks { EN 14683:2019+AC:2019 } specifically states that they are not for personal respiratory protection. Different, much more rigorous, standards apply for Respiratory Protective Equipment (RPE) (e.g. FFP3 respirators).
I must contradict the assertions given by Public Health England, the UK Health Security Agency, the NHS, the “IPC Cell” and National IPC Manuals, that Fluid Resistant Surgical Masks (FRSMs) are “Personal Protective Equipment”. FRSMs are not designated as PPE and never have been. This is confirmed by the Health and Safety Executive on their web page concerned with pandemics. Whilst providing some protection against spurting liquids, splashes and large droplets, they do not provide adequate protection against the inhalation of airborne viruses or bacteria since they are not tight-fitting and the material does not have the electrostatic filtration properties of the FFP3 respirators.
My illness arose at a time when I was required to wear FRSMs whilst providing close contact care to infectious patients. I had been assured that these would keep me safe.#18  This misinformation was the most likely causative factor of my illness and represents an offence under the COSHH Regulations, Regulation 12(1) and 12(2)(c) and 12(4). 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
If, at any time during the two weeks prior to your infection you had to administer CPR to a patient who was (or was later found to be) COVID-positive – and if you were only protected by a surgical mask (or no mask at all) then include the text between the red lines below:
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
During the two weeks before my illness I had to provide CPR to a patient who was (or was later found to be) COVID positive. I was not provided with appropriate RPE which should have been the same as for Aerosol Generating Procedures (e.g. FFP3 respirators) in line with the guidance from the Resuscitation Council UK (a more authoritative group of experts than the authors of the IPC guidance). In order to avoid delays in commencement of CPR, suitable respirators should have been close at hand, ready for such eventualities.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
There are a number of other activities which would have put you at increased risk if you had to carry them out on a C-19 +ve patient without FFP3 or equivalent respirators. These are listed at note#19 , If any apply to your work, then describe the situation in your own words.
4) Within what timeframe must RIDDOR reports be made?
I understand that some Trusts have taken the view that since so much time has elapsed between an employee’s disease and these discussions about RIDDOR reporting, that the matter is “already well outside the prescribed reporting requirements” or “past the reporting deadline”. Just in case you should venture such a similar opinion, I would like to explain why they are wrong by offering the following observations: 

There are indeed “prescribed reporting requirements” in RIDDOR e.g. within 15 days of an accident incapacitating a person for more than a prescribed period of time 
{Reg 4(2)}; within 14 days of a gas-related incident {Reg 11(1)(b) and 11(2)(c)}; and within 10 days of specified non-fatal injuries, fatalities and dangerous occurrences {Schedule 1, Part 1, Paragraph 1(1)(b)}.
However, the relevant regulation in question here is not for a “dangerous occurrence”. It is for a “disease attributable to an occupational exposure to a biological agent” which is covered by Regulation 9(b). This is reportable under schedule 1, Part 1, Paragraph 3, for which there is no prescribed reporting time. 

It therefore follows that the report should be made as soon as the ‘responsible person’ has decided that there is reasonable evidence that the disease was attributable to occupational exposure, even if this decision is made 3 years or more since the diagnosis of disease was first made. I trust that I have given sufficient evidence to satisfy your ‘responsible person’ that my case is attributable to ‘occupational exposure’ and that he/she will now report it.
It is not unreasonable for the ‘responsible person’ to change their opinion about a past event in the light of new scientific evidence emerging in relation to the nature of virus transmissibility (i.e. the role of infectious aerosols, which is now almost universally accepted by scientists).
5) Conclusion
Whilst I appreciate the decision as to how my case(s) of disease is / are classified ultimately rests with Mr / Ms / Dr XXX {name of your organisation’s ‘responsible person’} it is difficult to see how, given the above information, they can come to any conclusion that it is not only ‘likely’ that my infection(s) was / were caused by ‘occupational exposure’ but that it is ‘highly probable’ and certainly much more likely than not. 
I believe that I have presented a compelling argument that my case(s) of disease should be considered ‘occupational exposure’ and reported in line with the RIDDOR regulations. 
Please would you therefore make that report and send me a copy for my records.

Yours Sincerely

……………………
� Under UK legislation, an ‘absolute’ duty is a duty which must be done. It is not permissible to argue that it is impracticable, costly or difficult to do. A Court would not accept any defence for noncompliance with the duty.
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